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J  U  D  G  M  E  N  T 

 
   This revision petition u/s 397/399 Cr. P.C. has been preferred 

against the final order, dated 15-10-2012, passed by the learned Judicial 

Magistrate, 1st Class, Tezpur in CR case No. 616/2010 u/s 138/142 of the 

Negotiable Instrument Act, 1881 (for short „N.I. Act‟). 

 

2.  The revision petitioner‟s case, precisely, is that it is a limited 

company and it filed a complaint case being CR case No. 616/2010 u/s 138 read 

with section 142 of the N.I. Act, against the Opposite party in the Court of 

learned Chief Judicial Magistrate, Sonitpur at Tezpur for the dishonoured 

cheque issued by him, as per law. The case was made over to the Court of 

learned Judicial Magistrate, 1st Class, Tezpur for disposal. The learned trial 

court  dismissed the case for default for non-appearance of the complainant-

revision petitioner, herein and failure to take steps to adduce evidence and 

thereby acquitted the accused – opposite party, herein vide its order, dated  

15-10-2012. 

 

3.  Now, by the instant revision petition, the complainant revision 

petitioner has assailed the above dismissal order of the case by the learned 

trial court on the grounds, interalia, that on 15-10-2012, the case was fixed for 

appearance of the complainant and to adduce evidence and accordingly, the 

Branch Manager of the complainant revision petitioner had been to the court 

and met his advocate and also had to swear and sign in the affidavit evidence 

before the Notary Public at Tezpur and also to exhibit all the relevant 

documents. In this process, there was some delay in filing the evidence on 

affidavit before the learned trial court and for his personal appearance, by 

which time, the impugned order was passed. It has been stated that the 

learned counsel for the complainant revision petitioner and the Branch 

Manager had immediately brought the facts of delay to the notice of the 

learned trial court, but the learned trial court did not restore the case by 

rectifying the dismissal order. It is further stated that it was absolutely wrong 

on the part of the learned trial court to dismiss the case for default and 

thereby to acquit the accused-opposite party, herein, as no party should suffer 

for the fault of the advocate and when the complainant revision petitioner was 
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actually present to submit evidence on affidavit alongwith the relevant 

documents. Hence, it is prayed to set aside the impugned order and restore the 

case.  

 

4.  The record of C.R. Case No. 616/2010, as requisitioned, is received 

and perused.  

 

 5.  Heard Mr. P. Singh Sethi, learned counsel appearing on behalf of 

the complainant revision petitioner and Mr. R. Gohain,  learned counsel for the 

accused-opposite party.  

 

POINT FOR DETERMINATION  :  

 

6.  Whether the impugned order, dated 15-10-2012, passed by the 

learned Judicial Magistrate, 1st Class, at Tezpur in C.R. Case No. 616/2010, is 

liable to be set aside, on the grounds, mentioned in the revision petition ?  

 

THE DECISION AND THE REASONS THEREFOR  :  

 

7.   The impugned order reads as follows – 

“  Complainant absent without any step. The complainant 

has remained absent on 3 (three) previous dates and on the 

last date given direction to adduce evidence today. However 

complainant is absent without any step. Hence, in the instant 

circumstances the case is dismissed.  

  Accused is present and acquitted. 

  Case is disposed off.”  

 

8.  The above impugned order reveals that the case was dismissed 

for default of the complainant revision petitioner in appearance, on 3 (three) 

consecutive dates and to adduce evidence, as directed by the court and 

accordingly, the accused-opposite party was acquitted. 

 

9.  On perusal of the case record of C. R. case No. 616/2010, it 

appears that the complainant revision petitioner filed the case, on 09-11-2010 
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and the accused-opposite party appeared on 28-11-2011. The offences u/s 

138/142 of the N.I. Act were explained to the accused-opposite party, on        

30-06-2012 and thereafter, the case proceeded to the evidence stage, fixing   

04-08-2012, for evidence. On 04-08-2012 and 07-09-2012, the complainant-

revision petitioner was absent with steps seeking time to adduce evidence, 

which was allowed by the learned trial court. However, on the subsequent 

date, that is, on 15-10-2012, the case stood dismissed and the accused-opposite 

party was acquitted for the reasons stated above.   

 

10.  It is pertinent to be mentioned here that the complaint filed u/s 

138 of the N.I. Act is triable under chapter XX Cr. P. C. as a trial of summons 

case by Magistrate. The procedure required to be followed in case of non-

appearance of the complainant or death of complainant, has been provided in 

section 256 CR.P.C. Section 256 CR.P.C, interalia, provides that if the 

complainant fails to appear, when the case is called on the day, fixed for his 

appearance or on any adjourned date of hearing, the Magistrate can proceed in 

either of the three ways, (i) he may acquit the accused or (ii) adjourn the case, 

or (iii) proceed to hear the case under the provision, if the complainant is 

represented by pleader or by the officer conducting the prosecution or is the 

personal attendance of the complainant is not considered necessary. 

   

11.  Turning to the connected C.R.   case No. 616/2010, it is found that 

the complainant-revision petitioner had been present on all the dates except 

on 15-10-2012 till the dismissal order was passed either personally or through 

the engaged counsel. Here it may be noted that the complainant, being a body 

corporate, it is the dejure complainant, it must necessarily associate a human 

being as he facto complainant to represent the juristic person. Therefore, 

presence of the complainant‟s counsel is not sufficient to avoid the 

consequences specified in sub-section (1) of section 256 Cr.P.C. However, the 

discretion needs to be exercised judiciously and on good faith. From the 

documents submitted alongwith the revision petition show that on 15-10-2012, 

the representative of the complainant company duly sworn in his evidence on 

affidavit before the Notary at Tezpur alongwith photocopy of the relevant 

documents with intent to submit those in the case. But the content of the 

impugned order suggests that those documents could not be submitted to the 
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learned court, in early hours of the day and also to effect appearance in time, 

when the case was called for hearing, due to time consuming process. No doubt 

a criminal court can not review or recall its order, once it is passed. What it 

apparently appears that the complainant‟s representative failed to take the 

required steps in the early hours of the day for which the learned trial court 

passed the impugned order, undoubtedly hastily, without waiting for sufficient 

time, within the court hours and within which the complainant‟s 

representative alongwith the learned counsel appeared with the evidence on 

affidavit and its annexed copy of documents. Therefore, this revisional court is 

of the considered opinion that the learned trial court ought not to have 

recorded dismissal order of the case and acquit the accused-opposite party 

hastily, for the default in appearance of the complainant company‟s 

representive and failure to file the evidence on affidavit, by the time the case 

was called, when such affidavit evidence is admissible in a case u/s 138 of the 

N.I. Act. Therefore, the impugned order was not passed, in accordance with 

law, resulting in miscarriage of justice which needs to be rectified in revision. 

 

12.   Consequently, the revision succeeds and is allowed. The 

complaint case shall stand restored to its original number and the learned trial 

court is directed to proceed with the trial and decide the case, in accordance 

with law. 

 

13.   Both the parties are directed to appear before the learned trial 

court, on 02-04-2014 or on its following working day if it falls a holiday. 

 

14.   Send back the record of C.R. case No. 616/2010 alongwith a copy 

of this judgment 

 

  Given under my Hand and Seal of this Court on this the 28th day 

of February, 2014. 

 

                  ( A. BORTHAKUR ) 

                                        SESSIONS JUDGE  

          SONITPUR : TEZPUR 

  Dictated and corrected by me 

     

( A. BORTHAKUR ) 

SESSIONS JUDGE 

SONITPUR : TEZPUR 


